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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS 

SONITPUR:: At TEZPUR, Assam 

 
G. R. Case No. 294 of 2014 

Under section 448/354 of I.P.C 

(Arising out of Tezpur PS Case No. 141 of 2014) 

 

State of Assam 

-VS- 

           Sri Hemanta Bania 

     S/o: Sri Putul Bania 

     R/O of: Da-Parbatia Sonari Gaon 

     P/S: Tezpur 

         Dist: Sonitpur, Assam               

 

... Accused Person 

 

Present 

Mrs. P. Chakravarty, AJS, 

Judicial Magistrate First Class, Sonitpur, Tezpur  

 
 

Evidence recorded on: 22.06.2016 & 05.12.2016 

Argument heard on: 12.06.2017  

Judgment delivered on: 16.06.2017 

For the State: Sri H. Bora, Addl. Public Prosecutor 

For the accused: Smt. Dipumoni Das, Ld. Legal Aid Counsel   

 

 
J U D G M E N T 

 

1. The case of the prosecution in brief is that the informant Smt. Nirmali 

Hazarika resident of Da-Parbatia Sonari Gaon lodged an ejahar before the I/C, 

Lalmati OP stating, inter-alia that on 03.02.2014 at about 7 PM the accused 

person entered inside the premises of her house using slang language and hold 

her left hand. It was further stated that the accused person placed money on her 

hand asking her to come with him and in return he shall give her as many cash 

as she wanted, hence, she pushed the accused person out of her compound. 

Thereafter, she lodged the ejahar.  
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2. On receiving the ejahar, I/C Lalmati OP made an entry in the GDE vide 

GDE No. 75 dated 04.02.2014 and forwarded the same to the O/C, Tezpur PS for 

registering a case under proper section of law and endorsed ASI Binod Das to 

take up the preliminary investigation. On receiving the FIR, O/C Tezpur PS 

registered the same as Tezpur PS Case No. 141/2014 under section 448/354/294 

of IPC and endorsed SI Abdul Matalib Choudhury I/C, Lalmati OP to complete the 

investigation.   

 

3. The police after investigation of the case, submitted charge sheet against 

the accused person, namely, Sri Hemanta Bania u/s 448/354/294 of IPC. When 

the case came for trial summons were issued to the accused person and on 

appearance of the aforesaid accused person, copy of the relevant document 

were furnished to him and after hearing both the parties, formal charge was 

framed u/s 448/354 of IPC and it was read over and explained to the accused 

person to which he pleaded not guilty and claimed to be tried. Thereafter, on 

several occasions the accused person defaulted in his appearance before this 

Court as such he was sent to judicial custody, from where he faced trial as an 

UTP. 

 
POINTS FOR DETERMINATION 

 
(i.) Whether the accused person on 03.02.2014 at about 7 PM had 

criminally trespassed in the house of the informant and 

thereby committed an offence punishable under section 448 of 

IPC, as alleged? 

 

(ii.) Whether the accused person on the same date, time and place 

had used criminal force against the informant intending to 

outrage their modesty and used abusive language towards her 

and thereby committed an offence punishable under section 

354 of IPC, as alleged?  

 

4. Thereafter, summons was issued to the witnesses. The prosecution side 

in order to prove its case examined as many three witnesses including the 
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informant and the I/O. The prosecution also examined one witness u/s 311 

Cr.P.C as CW-1, namely, Sri Chinmoy Hazarika, who is the son of the informant. 

The prosecution has exhibited the F.I.R. as Ext-1. Besides the aforesaid PWs 

prosecution side could not bring further PWs in support of its case and 

accordingly, after hearing the Ld. APP as well as on perusal of the evidences of 

the PWs, the prosecution evidence was closed.  

 
5. The accused person was examined under section 313 CrPC; the defence 

plea was of total denial, defence chose not to adduce any evidence in support of 

their case. 

 

6. I have heard both the parties. The learned counsel for the accused 

person submitted that there is no material against the accused person as such 

the accused person needs to be acquitted. 

 
DISCUSSION, DECISION AND REASONS THEREOF: 

7. PW 1, Smt Nirmali Hazarika is the informant of this case stated in her 

evidence-in-chief that on the date of the alleged incident, her son Chinmoy 

Hazarika was studying and she was preparing food in the kitchen and then while 

she came to the outside of her kitchen, all of a sudden, the accused person came 

and hold her left hand and handed her money saying that he wanted her body. 

She stated that the accused person had told her that he would give her as much 

money as she wants for her. She further stated that the accused person was 

carrying money in his hand. Then she told him what rubbish he was talking and 

then she pushed him out of her compound. Thereafter, she had lodged this case. 

The prosecution side exhibited the FIR as Ext 1 and the signature of the 

informant as Ext 1 (1).  

 

8. In her cross examination, the informant stated that the accused person 

stayed opposite to her house and on the date of incident the accused person 

smelled of dendrite and he was walking in an abnormal manner. She further 

stated that police had interrogated her in connection with this case. She denied 

the suggestion that she did not state before the police whatever she had stated 

before this Court.  She stated that her husband is in jail for the last 12 years for 
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a murder case and he sometimes comes home on parole from jail. She denied 

the suggestion that when her husband came home on parole once, he had some 

quarrel with the accused person and that her husband threatened the accused 

person of dire consequence. She further stated that her husband’s brother had 

married a cousin sister of the accused person. She denied the suggestion that 

the instant case is false and out of previous enmity with the cousin sister of the 

accused person, she has filed this case and that the accused person entered her 

house mistakenly on the date of alleged incident, since he was intoxicated.  

 

9. PW 2, Sri Sankar Saud stated in his evidence that he knows both the 

parties and the alleged occurrence had occurred around two years back and on 

the date of the alleged incident he was at his home. He stated that at 6 PM when 

he heard hue and cry from the house of the informant, he came out along with 

his father and saw many people had gathered there and he came to know about 

the incident from the informant.  

 

10. In his cross examination, he stated that his father had told him that the 

accused person had stated something to the informant. He further stated that he 

had not witnessed the incident so he could not say whether the accused person 

actually told something to the informant or not.   

 

11. PW 3, Smt. Anima Borah stated in her evidence that she knows both 

the parties. She stated that on the date of alleged incident at about 7-7:30 pm 

she heard noise from the house of the informant and then when she reached her 

house, she saw the informant was pushing the accused out of her house. 

Thereafter, when she asked the informant what had happened, she told her that 

the accused person came to rape her. 

 

12. In her cross examination, she stated that at the time of incident she was 

at home and after hearing noise she came out of her house. She stated that she 

had not witnessed the incident herself. She further stated that the informant only 

told her about the incident. She stated that she stayed as a tenant in the house 

of the informant. She further stated that the informant called up the police and 

next day they went to the police station. She denied the suggestion that he 

deposed falsely for the sake of the informant.  
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13. CW 1, Sri Cinmoy Hazarika who is the son of the informant has stated 

in his evidence that on the date of the alleged incident at about 6 PM, while he 

was studying and his mother was cooking, then the accused person came inside 

their house and gave money to his mother and used force upon her. Thereafter, 

his mother raised hue and cry and pushed the accused out of their house and in 

the meantime on hearing the shout of his mother, the nearby people came to 

their house. He stated that then they informed the family members of the 

accused person who stays opposite to their house and the two brother of the 

accused person gave him slaps for such wrong behaviour and thereafter, his 

mother informed the police about the case. 

 

14. In his cross examination, he stated that he is presently, a student of BA 

1st Semester and on the date of the incident, he was studying in the front room 

of their house. He stated that police had not interrogated him in connection with 

this case. He further stated that he had not stated before the police that he had 

seen the incident himself. He stated that his father is a convict and he is 

undergoing imprisonment in jail and his father comes in parole after 6 months or 

1 year. He further stated that the incident took place in the door steps of their 

house. He denied the suggestion that when his father had come on parole in 

their house, his father had some argument with the accused person and then his 

mother had falsely lodged this case against the accused person. He further 

denied the suggestion that the accused has entered their house thinking it to be 

his house as he was under the influence of alcohol and that he had not 

witnessed the incident himself and therefore he deposed falsely in the court.  

 

15. I have perused the defence statement made by the accused u/s-313 

Cr.P.C. wherein the accused has admitted that in the relevant time, he was in an 

intoxicated state and that he had uttered obscene words to the informant.  

 

16. The fact of uttering abusive word has also been alleged by the informant 

as she stated that the accused smelled of dendrite and he was walking in an 

abnormal manner and her statement has been duly corroborated by the CW-1, 

who is her son, and who has stated that when they had informed the family 
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members of the accused person who stays opposite to their house, then the two 

brother of the accused person had given him slaps for such wrong behaviour.  

 

17. We also find the PW-1 stating that the accused person had offered her 

money and in return he wanted her body, implying that he wanted sexual favour 

from the informant in exchange of money. The said offer made by the accused 

cannot be said to be made by a person who is not in his sound state of mind or 

who has been intoxicated by some substance as such the defence taken by the 

accused in his statement u/s-313 Cr.P.C. is not believable. In fact, it is more 

believable that the accused had intentionally entered inside the house of the 

informant and that he had asked for sexual favour from her. Moreover, we also 

find the accused admitting that he had uttered abusive words to the informant, 

hence, it becomes clear that, at the relevant time, he was very much in his 

consciousness, as, when a person admits that he had uttered abusive words 

towards someone and that when he remembers that the words uttered by him 

were slang/abusive to one’s ear then it is obvious that that particular person 

uttering those words were conscious of its meaning.  

 

18. Another defence set by the accused that he had also been beaten by the 

son of the informant and that the husband of the informant was a convicted 

person who was undergoing his part of sentence bears no relevance in the 

present context as because if someone in an intoxicated state enters one’s house 

and makes indecent proposal to his or his mother just in front of him, then it is 

quite natural to get angry and react in such a manner like the son of the 

informant. However, in the instant case at hand, it is not proved by the accused 

whether he had been actually beaten up by the son of the informant as he has 

failed to adduce any evidence in support of his contention nor is there any 

medical examination report which shows that he had been actually beaten up 

and injured by the son of the informant. Moreover, the plea that the husband of 

the informant was undergoing a sentence in jail also bears no relevance to the 

instant case at hand. Accordingly, the same is refuted. 

 

19. From the above discussion, it becomes crystal clear that the accused was 

very much in his consciousness at the relevant time and that he had deliberately 

trespassed inside the house of the informant in order to make an offence and 
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after committing the offence of house trespass, as alleged u/s-448, IPC he had 

also committed the offence u/s-354, IPC as he had made an indecent proposal to 

the informant just in front of her son who was studying sitting nearby her.  

 

20. As corroborative evidence we also find the PW-3 stating that she had 

seen the informant was pushing the accused out of her house. Thereafter, when 

she asked the informant what had happened, she told her that the accused 

person came to rape her. 

 

21. Considering the evidences as a whole it is found that the prosecution has 

been able to prove the guilt of the accused person under the alleged sections 

beyond reasonable doubt and he is found to be guilty of committing the alleged 

offences u/s-448/354, IPC. Accordingly he is convicted of the alleged offences. 

 

    Sentence Hearing : 

22. Heard the convicted person on the point of sentencing. He prayed for 

leniency. The accused when being asked as to the quantum of punishment he 

would be awarded, he replied that he is not a habitual offender and that he had 

been under influence of intoxicants on the relevant date and as such he was not 

aware of the nature of the acts committed by him. He prays for mercy of the 

Court.  

 

23. Also heard Ld. Asst. P.P. as well as learned Legal Aid Counsel for the 

accused on the point of sentence.  

 

24. The act committed by the accused is against rule of law prevailing in our 

society. As the accused had intentionally trespassed into the house of the 

informant with intent to commit the offences and by such conduct, he had 

deliberately violated the law and by violating the law, the accused person had 

committed an offence which a civilised citizen would not do in the circumstances 

attending it.  The accused is a young boy hailing from a good family and he lives 

in a civilised society and the kind of act the accused has committed is highly 

condemnable.  
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25. Hence, the benefit of the Probation of Offenders act is not extended to 

the accused/convict.  

 

26. The accused submitted that he belongs to an economically backward 

society and it is found that he had faced trial as an Under Trial Prisoner and he 

was provided LAC by this Court for his defence as he was unable to engage a 

counsel on his own. So, I decide to impose minimum amount of fine along with 

period of imprisonment upon the convicted person.  

 

27. The maximum punishment under Sec-448, IPC is imprisonment of either 

description for a term which may extend to one year, or with fine which may 

extend to one thousand rupees, or with both. 

 

28. The maximum punishment under Sec-354, IPC is imprisonment of either 

description for a term which shall not be less than one year, but which may 

extend to five years and shall also be liable to fine. 

   

     O   R   D   E   R 

 

29. In the result, the prosecution is able to drive home the guilt of the 

accused person beyond reasonable doubt u/s-448/354, IPC. Hence, the accused 

person Hemanta Bania is convicted and accordingly sentenced to undergo S.I. for 

a period of one (1) Month u/s-448, IPC. 

 

30. The Accused is further sentenced to undergo S.I. for a period of One year 

(1) year and further to pay fine of Rs-1000/-i/d to undergo S.I. for another 

period of 10 days, u/s-354, IPC. 

 

31. The period of detention, already undergone, if any, by the convicted 

person is to be set off.  

 

32. The fine amount, if realised, is to be paid to the victim as compensation. 

 

33. Both the sentences shall run concurrently. 

 

34. Inform the jail authorities accordingly. 
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35. Furnish a free copy of the judgement to the convicted person free of cost. 

 

36. The judgment is delivered in the open court, in presence of both the 

parties. It is written on separate sheet, sealed, signed and tagged to the C/R. 

 

 

Given under my Hand and Seal of this Court on this the 16th day 

of June, 2017 

 

 

 

(Smt. P. Chakravarty) 
Judicial Magistrate First Class, 

Sonitpur: Tezpur 
 

Dictated and corrected by me:- 
 
      
(Smt. P. Chakravarty) 
Judicial Magistrate First Class, 
        Sonitpur: Tezpur 

 
 
 
Dictation taken and transcribed by me: 

Sri Janmoni Deka (-Steno-) 
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A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution 

PW 1: Smt. Nirmali Hazarika  

PW 2: Sri Sankar Saud 

PW 3: Smt. Anima Barah 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :   

CW 1: Sri Chinmoy Hazarika 

4. Prosecution Exhibits: 

Ext 1  : FIR 

Ext 1 (1) : Signature of the informant 

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL 

   

 

 

 

 

Judicial Magistrate First Class 
Sonitpur, Tezpur 

 

 

 


